North Carolina Department of Labor
Occupational Safety and Health Division

Raleigh, NC

Field Information System CPL 2-0.124

Subject: Multi-Employer Worksite Policy

A Discussion.
This instruction clarifies the multi-employer citation policy.

B. Action.
References to the Field Information Reference Manual (FIRM) and Regional
Administrator or other federal personnel will mean the North Carolina Operations
Manual and the appropriate OSH Division management person (District
Supervisor, Bureau Chief, or Assistant Director), respectively.
District Supervisors and Compliance Officers (CSHOs) will use the guidance in
this instruction when issuing citations on multi-employer worksites.

C. Effective Date.
This instruction is effective on the date of signature. It will remain in effect until
canceled by the Director or revised.
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VIII.

Purpose. This Directive clarifies the Agency’ s multi-employer citation policy and suspends
Chapter 111. C. 6. of OSHA’s Field Ingpection Reference Manua (FIRM).

Scope. OSHA-Wide

Suspension. Chapter 111. Paragraph C. 6. of the FIRM (CPL 2.103) is suspended and
replaced by this Directive.

References. OSHA Ingtructions:

. CPL 02-00.103; OSHA Fidd Inspection Reference Manud (FIRM), September 26,
1994.

. ADM 08-0.1C, OSHA Electronic Directive System, December 19,1997.

Action Information

A. Respongble Office. Directorate of Construction.

B. Action Offices. National, Regiond and Area Offices

C. Information Offices. State Plan Offices, Consultation Project Offices

Federd Program Change. This Directive describes a Federal Program Change for which State
adoption is not required. However, the States shal respond via the two-way memorandum to
the Regiond Office as soon as the State's intent regarding the multi-employer citation policy is
known, but no later than 60 calendar days after the date of transmittal from the Directorate of
Federal-State Operations.

Force and Effect of Revised Policy. The revised policy provided in this Directiveisin full force
and effect from the date of itsissuance. It isan officid Agency policy to be implemented
OSHA-wide.

Changesin Web Verson of FIRM. A note will beincluded at appropriate placesin the FIRM
as it appears on the Web indicating the suspension of Chapter I11 paragraph 6. C. and its
replacement by this Directive, and a hypertext link will be provided connecting viewers with this
Directive.

Background. OSHA’s Field Inspection Reference Manua (FIRM) of September 26, 1994
(CPL 2.103), states at Chapter 111, paragraph 6. C., the Agency’ s citation policy for multi-
employer worksites. The Agency has determined that this policy needs clarification. This
directive describes the revised palicy.

A. Continuation of Basic Palicy. Thisrevison continues OSHA's existing policy for




issuing citations on multi-employer worksites. However, it gives clearer and



more detailed guidance than did the earlier description of the policy in the FIRM,
including new examples explaining when citations should and should not be issued to
exposing, cregting, correcting, and controlling employers. These examples, which
address common situations and provide generd policy guidance, are not intended to be
exclusve. Inal cases, the decison on whether to issue citations should be based on all
of the relevant facts revedled by the ingpection or investigation.

No Changesin Employer Duties. Thisrevison neither imposes new duties on
employers nor detracts from their existing duties under the OSH Act. Those duties
continue to arise from the employers satutory duty to comply with OSHA standards
and their duty to exercise reasonable diligence to determine whether violations of those
standards exist.

X. Multi-employer Worksite Policy. The following is the multi-employer citation policy:

A.

Multi-employer Worksites. On multi-employer worksites (in al industry sectors), more
than one employer may be citable for a hazardous condition that violates an OSHA
gandard. A two-step process must be followed in determining whether more than one
employer isto be cited.

1 Step One. Thefirgt sep isto determine whether the employer isa creeting,
exposing, correcting, or controlling employer. The definitions in paragraphs (B)
- (E) bdow explain and give examples of each. Remember that an employer
may have multiple roles (see paragraph H). Once you determine therole of the
employer, go to Step Two to determine if acitation is gppropriate (NOTE: only
exposing employers can be cited for Generd Duty Clause violations).

2. Step Two. If the employer fadlsinto one of these categories, it has obligations
with respect to OSHA requirements. Step Two isto determine if the
employer’s actions were sufficient to meet those obligations. The extent of the
actions required of employers varies based on which category applies. Note
that the extent of the measures that a controlling employer must take to satisfy
its duty to exercise reasonable care to prevent and detect violationsis less than
what is required of an employer with respect to protecting its own employees.

The Creating Employer

1. Sep 1. Definitiot The employer that caused a hazardous condition that
violates an OSHA standard.




Step 2: Actions Taken: Employers must not create violative conditions. An
employer that does S0 is citable even if the only employees exposed are those
of other employers at the Site.

a Example 1: Employer Host operates afactory. It contracts with
Company Sto service machinery. Host failsto cover drums of a
chemicd despite S srepeated requests that it do so. Thisresultsin
arborne leves of the chemica that exceed the Permissible Exposure
Limit.

Analysis. Step 1. Hogt isacreating employer becauseit caused
employees of Sto be exposed to the air contaminant above the PEL.
Step 2: Hod falled to implement measures to prevent the accumulation
of the air contaminant. It could have met its OSHA obligation by
implementing the Smple engineering control of covering the drums.
Having faled to implement a feasible engineering control to meet the
PEL, Hogt iscitable for the hazard.

b. Example 2: Employer M hoists materias onto Floor 8, damaging
perimeter guardrails. Neither its own employees nor employees of
other employers are exposed to the hazard. It takes effective stepsto
keep dl employees, including those of other employers, away from the
unprotected edge and informs the controlling employer of the problem.
Employer M lacks authority to fix the guardrails itsdlf.

Analysis. Step 1. Employer M isacreating employer because it
caused a hazardous condition by damaging the guardrails. Step 2
Whileit lacked the authority to fix the guardrails, it took immediate and
effective sepsto keep dl employees avay from the hazard and notified
the controlling employer of the hazard. Employer M is not citable snce
it took effective measures to prevent employee exposure to the fall
hazard.

C. The Exposing Employer.

1.

Sep 1. Definitiort An employer whose own employees are exposed to the

hazard. See Chapter 111, section (C)(1)(b) for a discussion of what congtitutes
exposure.

Step 2. Actionstaken If the exposing employer created the violation, it is

citable for the violation as a cregting employer. If the violation was created by
another employer, the exposing employer iscitable if it (1)



knew of the hazardous condition or falled to exercise reasonable diligence to
discover the condition, and (2) failed to take steps consistent with its authority
to protect isemployees. If the exposing employer has authority to correct the
hazard, it must do so. If the exposing employer lacks the authority to correct
the hazard, it iscitableif it fals to do each of the following: (1) ask the cresting
and/or controlling employer to correct the hazard; (2) inform its employees of
the hazard; and (3) take reasonable alternative protective measures. In extreme
circumstances (e.g., imminent danger Situations), the exposing employer is
citable for faling to remove its employees from the job to avoid the hazard.

a

Example 3: Employer Sub Sisresponsble for ingpecting and cleaning
awork areain Plant P around a large, permanent hole at the end of
each day. An OSHA standard requires guardrails. There are no
guardrails around the hole and Sub S employees do not use persona
fdl protection, athough it would be feasbleto do so. Sub Shasno
authority to ingdl guardrails. However, it did ask Employer P, which
operaesthe plant, to ingall them. P refused to ingtd| guardralls.

Analysis. Step 1. Sub Sisan exposing employer because its
employees are exposed to the fdl hazard. Step 2: While Sub Shasno
authority to ingtal guardrails, it isrequired to comply with OSHA
requirements to the extent feasible. It must take steps to protect its
employees and ask the employer that controls the hazard — Employer P
—to correct it. Although Sub S asked for guardrails, since the hazard
was not corrected, Sub S was responsible for taking reasonable
dternative protective steps, such as providing persond fdl protection.
Because that was not done, Sub Sis citable for the violation.

Example 4: Unprotected rebar on either Side of an access ramp
presents an impaement hazard. Sub E, an electrical subcontractor,
does not have the authority to cover the rebar. However, severd times
Sub E asked the genera contractor, Employer GC, to cover the rebar.
In the meantime, Sub E ingtructed its employees to use a different
access route that avoided most of the uncovered rebar and required
them to keep as far from the rebar as possible.

Analysis. Step 1. Since Sub E employees were dill exposed to some
unprotected rebar, Sub E is an exposing employer. Step 2. SUbE
made a good faith effort to get the generd contractor to correct the
hazard and took feasible measures within its control to protect its
employees. Sub E isnot citable for the rebar hazard.



D. The Correcting Employer.

1 Sep 1 Définition An employer who is engaged in a common undertaking, on
the same worksdite, as the exposing employer and is responsible for correcting a
hazard. Thisusudly occurs where an employer is given the responsbility of
ingdling and/or maintaining particular safety/hedlth equipment or devices.

2. Step 2. Actions taken: The correcting employer must exercise reasonable care
in preventing and discovering violations and meet its obligations of correcting
the hazard.

a Example 5: Employer C, a carpentry contractor, is hired to erect and
maintain guardrails throughout alarge, 15-gory project. Work is
proceeding on dl floors. Cingpectsdl floorsin the morning and again
in the afternoon each day. It aso ingpects areas where materid is
delivered to the perimeter once the materia vendor isfinished ddivering
materid to that area. Other subcontractors are required to report
damaged/missing guardrails to the genera contractor, who forwards
those reportsto C. C repairs damaged guardrails immediately after
finding them and immediatdy after they are reported. On this project
few instances of damaged guardrails have occurred other than where
materid has been delivered. Shortly after the afternoon inspection of
Hoor 6, workers moving equipment accidentaly damage aguardrall in
onearea. No onetdls C of the damage and C hasnot seenit. An
OSHA inspection occurs at the beginning of the next day, prior to the
morning ingpection of Floor 6. None of C's own employees are
exposed to the hazard, but other employees are exposed.

Analysis. Step 1. Cisacorrecting employer Snceit is responshble
for erecting and maintaining fal protection equipment. Step 2: The
steps C implemented to discover and correct damaged guardrails were
reasonable in light of the amount of activity and size of the project. It
exercised reasonable care in preventing and discovering violations, it is
not citable for the damaged guardrail sinceit could not reasonably have
known of the violation.

E The Controlling Employer.

1. Sep 1. Definitionr An employer who has generd supervisory authority over the
worksdte, including the power to correct safety and hedlth violations itself or
require othersto correct them. Control can be




established by contract or, in the absence of explicit contractual provisons, by
the exercise of control in practice. Descriptions and examples of different kinds
of controlling employers are given below.

Step 2: Actions Taken: A controlling employer must exercise reasonable care
to prevent and detect violations on the Site. The extent of the measures that a
controlling employer must implement to stisfy this duty of reasonable careis
less than what is required of an employer with respect to protecting its own
employees. This meansthat the controlling employer is not normally required to
ingpect for hazards as frequently or to have the same level of knowledge of the
applicable standards or of trade expertise as the employer it has hired.

Factors Relating to Reasonable Care Standard.  Factors that affect how
frequently and closdly a controlling employer must inspect to meet its standard
of reasonable care include:

a The scale of the project;

b. The nature and pace of the work, including the frequency with which
the number or types of hazards change as the work progresses;

C. How much the controlling employer knows both about the safety
history and safety practices of the employer it controls and about that
employer'slevd of expertise.

d. More frequent ingpections are normally needed if the controlling
employer knows that the other employer has a history of non-
compliance. Greater ingpection frequency may aso be needed,
especidly a the beginning of the project, if the controlling employer had
never before worked with this other employer and does not know its
compliance history.

e Less frequent ingpections may be gppropriate where the controlling
employer sees strong indications that the other employer has
implemented effective safety and hedlth efforts. The most important
indicator of an effective safety and hedlth effort by the other employer is
acongsgtently high leve of compliance. Other indicators include the use
of an effective, graduated system of enforcement for non-compliance
with safety and hedlth requirements coupled with regular jobsite sefety
meetings and safety training.



Evduating Reasonable Care. In evaduating whether a controlling employer has

exercised reasonable care in preventing and discovering violations, consder
questions such as whether the controlling employer:

a

Conducted periodic inspections of gppropriate frequency (frequency
should be based on the factors listed in G.3));

Implemented an effective system for promptly correcting hazards,

Enforces the other employer’ s compliance with safety and hedlth
requirements with an effective, graduated system of enforcement and

follow-up ingpections.

Tvpes of Controlling Employers.

a

Control Established by Contract. In this case, the Employer Has a
Specific Contract Right to Control Safety: To be acontralling
employer, the employer must itsdlf be able to prevent or correct a
violation or to require another employer to prevent or correct the viola
tion. One source of this ahility is explicit contract authority. This can
take the form of a specific contract right to require another employer to
adhere to safety and health requirements and to correct violations the
controlling employer discovers.

@ Example 6: Employer GH contracts with Employer Sto do
sandblagting at GH’ s plant. Some of the work is regularly scheduled
maintenance and so is generd industry work; other parts of the project
involve new work and are considered congtruction.  Respiratory
protection isrequired. Further, the contract explicitly requires Sto
comply with safety and hedlth requirements. Under the contract GH
has the right to teke various actions againgt S for failing to meet contract
requirements, including the right to have non-compliance corrected by
using other workers and back-charging for that work. Sisone of two
employers under contract with GH at the work site, where atotal of
five employeeswork. All work is done within an exigting building. The
number and types of hazardsinvolved in S swork do not significantly
change as the work progresses. Further, GH has worked with S over
the course of severa years. S provides periodic and other safety and
hedth training and uses a graduated system of enforcement of safety
and hedth rules. S has conggtently had ahigh level of compliance a its
previous jobs and a thisste. GH monitors S by a combination of
weekly ingpections, telephone discussonsand a



weekly review of S's own inspection reports. GH has a system of
graduated enforcement that it has gpplied to S for the few safety and
hedth violations that had been committed by Sin the past few years.
Further, due to respirator equipment problems S violates respiratory
protection requirements two days before GH’ s next scheduled
ingpection of S. The next day thereisan OSHA inspection. Thereis
no notation of the equipment problemsin S’ singpection reports to GH
and S made no mention of it in its telephone discussons.

Analysis: Step 1: GH isacontrolling employer because it has generd
supervisory authority over the workste, including contractud authority
to correct safety and hedth violations. Step 2: GH hastaken
reasonable steps to try to make sure that S meets safety and hedlth
requirements. Itsingpection frequency is appropriate in light of the low
number of workers a the Ste, lack of Sgnificant changes in the nature
of the work and types of hazards involved, GH’s knowledge of S's
history of compliance and its effective safety and hedlth efforts on this
job. GH has exercised reasonable care and is not citable for this
condition.

2 Example 7: Employer GC contracts with Employer P to do
painting work. GC has the same contract authority over P as Employer
GH had in Example 6. GC has never before worked with P. GC
conducts inspections that are sufficiently frequent in light of the factors
listed above in (G)(3). Further, during a number of its ingpections, GC
findsthat P has violated fal protection requirements. It pointsthe
violations out to P during each ingpection but takes no further actions.

Analysis: Step 1. GC isacontralling employer Snceit has generd
supervisory authority over the site, including a contractud right of
control over P. Step 2: GC took adequate steps to meet its obligation
to discover violations. However, it failed to take reasonable steps to
require P to correct hazards since it lacked a graduated system of
enforcement. A citation to GC for the fal protection violationsis

appropriate.

3 Example 8: Employer GC contracts with Sub E, an
electrica subcontractor. GC has full contract authority over SUD E, as
in Example 6. Sub E indalls an eectric pand box exposed to the
weether and implements an assured equipment grounding conductor
program, as required under the contract. It falsto



connect a grounding wire indde the box to one of the outlets. This
incomplete ground is not apparent from avisud inspection. Further,
GC ingpects the Ste with a frequency appropriate for the stein light of
the factors discussed above in (G)(3). It saw the pand box but did not
test the outlets to determine if they were dl grounded because Sub E
represents that it isdoing al of the required tests on dl receptacles.
GC knows that Sub E has implemented an effective safety and hedlth
program. From previous experience it dso knows Sub E isfamiliar
with the gpplicable safety requirements and is technicaly competent.
GC had asked Sub E if the dectrical equipment is OK for use and was
assured thet it is.

Analysis: Step 1. GC isacontrolling employer snce it has generd
supervisory authority over the site, including a contractud right of
control over SUb E. Step 2: GC exercised reasonable care. It had
determined that Sub E had technica expertise, safety knowledge and
had implemented safe work practices. It conducted inspections with
appropriate frequency. It dso made some basic inquiriesinto the safety
of the eectrica equipment. Under these circumstances GC was not
obligated to test the outlets itself to determine if they were al grounded.
It is not citable for the grounding violation.

Control Egtablished by a Combination of Other Contract Rights:

Where there is no explicit contract provison granting the right to control
safety, or where the contract says the employer does not have such a
right, an employer may gill be a controlling employer. The ability of an
employer to control safety in this circumstance can result from a
combination of contractud rights that, together, give it broad
respongbility & the Ste involving amost dl aspects of the job. Its
responsbility is broad enough so thet its contractud authority
necessarily involves safety. The authority to resolve disputes between
subcontractors, set schedules and determine construction sequencing
are particularly significant because they are likely to affect safety.
(NOTE: citations should only be issued in this type of case after
conaulting with the Regiond Solicitor’s office).

@ Example 9: Congruction manager M is contractualy
obligated to: set schedules and construction sequencing, require
subcontractors to meet contract specifications, negotiate with trades,
resolve disputes between subcontractors, direct work and make
purchasing decisons, which affect safety. However, the
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contract states that M does not have aright to require compliance with
safety and hedlth requirements. Further, Subcontractor S asks M to
dter the schedule so that S would not have to start work until
Subcontractor G has completed ingtdling guardrails. M is contractualy
responsible for deciding whether to approve S's request.

Analysis. Step 1. Even though its contract statesthat M does not
have authority over safety, the combination of rights actudly given in the
contract provides broad respongbility over the Ste and results in the
ability of M to direct actions that necessarily affect safety. For
example, M’ s contractua obligation to determine whether to gpprove

S srequest to dter the schedule has direct safety implications. M’s
decison relates directly to whether S's employeeswill be protected
from afdl hazard. M isacontrolling employer. Step 2: Inthis
example, if M refused to dter the schedule, it would be citable for the
fal hazard violation.

2 Example 10: Employer ML’ s contractud authority is

limited to reporting on subcontractors contract compliance to
owner/developer O and making contract payments. Although it reports
on the extent to which the subcontractors are complying with safety and
hedth infractions to O, ML does not exercise any control over safety at
the Ste.

Analysis: Step 1. ML isnot a controlling employer because these
contractua rights are insufficient to confer control over the
subcontractors and ML did not exercise control over safety. Reporting
safety and hedlth infractions to another entity does not, by itself (or in
combination with these very limited contract rights), congtitute an
exercise of control over safety. Step 2: Sinceit isnot a contralling
employer it had no duty under the OSH Act to exercise reasonable
care with respect to enforcing the subcontractors compliance with
safety; there is therefore no need to go to Step 2.

Architects and Engineers. Architects, engineers, and other entities are
controlling employers only if the breadth of their involvement in a
condruction project is sufficient to bring them within the parameters
discussed above.

@ Example 11: Architect A contracts with owner O to
prepare contract drawings and specifications, ingpect the work,
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report to O on contract compliance, and to certify completion of work.
A has no authority or means to enforce compliance, no authority to
approvergect work and does not exercise any other authority at the
gte, dthough it does cal the genera contractor’ s attention to observed
hazards noted during its ingpections.

Analysis: Step 1: A’sresponghilities are very limited in light of the
numerous other administrative respongbilities necessary to complete the
project. Itislittle more than a supplier of architecturd services and
conduit of information to O. Its respongibilities are insufficient to confer
control over the subcontractors and it did not exercise control over
safety. The responghilitiesit does have are insufficient to make it a
controlling employer. Merely pointing out safety violaions did not make
it acontrolling employer. NOTE: In a circumstance such asthisit is
likely that broad control over the project rests with another entity.

Step 2: Since A isnot a controlling employer it had no duty under the
OSH Act to exercise reasonable care with respect to enforcing the
subcontractors compliance with safety; there is therefore no need to go
to Step 2.

2 Example 12: Engineering firm E has the same contract
authority and functions asin Example 9.

Analysis. Step 1. Under thefactsin Example 9, E would be
congdered a controlling employer. Step 2: The sametype of andyss
described in Example 9 for Step 2 would apply here to determine if E
should be cited.

Contral Without Explicit Contractual Authority . Even wherean
employer has no explicit contract rights with respect to safety, an
employer can gill be a controlling employer if, in actud practice, it
exercises broad control over subcontractors at the Site (see Example
9). NOTE: Citations should only be issued in thistype of case after
conaulting with the Regiond Solicitor’s office.

@ Example 13: Congtruction manager MM does not have
explicit contractua authority to require subcontractors to comply with
safety requirements, nor doesit explicitly have broad contractua
authority at the Ste. However, it exercises control over most aspects of
the subcontractors' work anyway, including aspects thet relate to

ety
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Analysis. Step 1: MM would be consdered a controlling employer
snce it exercises control over most aspects of the subcontractor’s
work, including safety aspects. Step 2: The same type of andysson
reasonable care described in the examplesin (G)(5)(a) would apply to
determine if a citation should be issued to this type of controlling
employer.

F. Multiple Roles.

1.

A creating, correcting or controlling employer will often aso be an exposing
employer. Consder whether the employer is an exposing employer before
evauating its status with respect to these other roles.

Exposing, cregting and controlling employers can also be correcting employers

if they are authorized to correct the hazard.
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